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ACCJ Viewpoint

Recommendation

The American Chamber of Commerce in Japan
(ACCJ) recommends updating the Money Lending
Business Law (hereinafter referred to as the
“MLB Law”) to harmonize with the new Personal
Information Protection Law, foster the growth

of a modern consumer finance sector, including
electronic and ATM-based networks, and reflect
the important role consumer finance plays in
stimulating economic growth.

Changes to the MLB Law should include revisions
to Articles 17, 18, and 24 to allow simple,
meaningful disclosures to borrowers in line

with open-end credit disclosures prevalent in
modern markets, including electronic disclosure
methods when customers agree to their use.
These changes will improve disclosure and
transparency to borrowers, appropriately respect
borrower privacy concerns, and enable improved
compliance across all types of consumer

lenders, including consumer finance companies,
installment sales companies, and credit card
companies.

Issues

The MLB Law was enacted in 1983 to regulate
practices in the non-bank financing sector. At
that time, troublesome compliance practices and
lenders with insufficient control and transparency
characterized the sector. In the last 20 years,
however, the non-bank finance sector has
matured into a market encompassing ¥10.2
trillion in receivables. The major players include
publicly listed companies, affiliates of top-tier
foreign financial institutions, and, most recently,
affiliates of major Japanese banking groups. The
MLB Law covers both the traditional consumer
finance segment and the cashing component of
major credit cards—areas that constitute a critical
part of the overall credit supply that supports
consumer demand and contributes to macro-
economic growth.

Despite vast changes in the consumer finance
market, the MLB Law’s disclosure regime and
other requirements remain essentially unchanged
from an era of single-product, closed-end

loans, largely made at walk-in branches. Today,
Japan’s consumers demand the convenience

of credit products that can be accessed online,
including at networked ATMs and convenience
stores. They also desire the convenience of
revolving lines of credit. Unfortunately, the MLB
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ACCJ Viewpoint

Law’s outdated disclosure regime is practically
impossible to satisfy completely. Even attempting
full compliance would require extreme measures,
such as mailing full contract disclosures every
time a consumer borrows money or submits a
payment. Not only is this prohibitively expensive,
but it would also potentially result in the leaking
of information contrary to the consumers’
expectation of confidentiality concerning their
financial data.

The MLB Law'’s failure to evolve in line with
developments in the modern credit sector is
beginning to cause serious market distortions.
Recent judicial precedents interpreting Articles
17 and 18 of the law, for example, have found
that even sending the required disclosures
within seven days of a transaction is not prompt
enough. These interpretations thus invalidate the
universal practice of consumer credit companies
today, including the practice of almost all credit
card companies of sending monthly statements.
The modern system of ATM-based cash
disbursement is also not in compliance, since it is
impractical to give full contract disclosure through
third-party networks. Moreover, the failure to
comply with these impractical requirements may
subject lenders to retroactive rescission of so-
called excessive interest over the rate stipulated
in the Interest Rate Restriction Law, even though
such rates have been clearly contracted for, are
voluntarily paid by borrowers, and are within

the range of interest allowed by the Investment
Control Law.

Imposing such unfair liabilities on lenders will
likely cause a restriction in the supply of credit
to this segment, resulting in a contraction

in consumer demand—with a concurrent
deflationary effect—and a shift in a substantial
portion of this borrowing demand from licensed,
legal lenders to illegal lenders, compounding
various social problems. Moreover, the legal
cloud over the enforceability of consumer loan
receivables creates an unnecessary hurdle

to the development of a robust securitization
market, thus hampering the orderly resolution
of nonperforming loans and the funding of such
receivables.

In the interest of consumer welfare, therefore,

the ACCJ believes that the MLB Law’s disclosure
requirement must be brought up to date. In
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ACCJ Viewpoint

addition, there should be a greater focus on
more effectively enforcing the law’s protective
provisions, such as the licensing requirements
and restrictions on abusive collection practices.
These updates should include:

(i) Applying the Law Concerning Refinement

of Relevant Laws to Use Information
Telecommunication Technology in Connection
with Delivery of Documents (the “E-Notification
Law”) to the MLB Law. The ACCJ, Keidanren and
the U.S. government (in the October 2004 Annual
Regulatory Reform Recommendations under

the Economic Partnership for Growth) have all
requested this repeatedly. Such a move would
also be consistent with the new Data Privacy
Protection Law, which clearly favors a policy of
letting consumer choice determine how personal
information shall be treated.

(ii) Revising Articles 17, 18, and 24 to specifically
allow streamlined disclosure for additional
transactions (borrowings, repayments, and
transfers) when conducted at ATMs or online.
These articles should also be revised to allow
formulaic disclosures of interest charges in the
case of open-end credit loan originations. The
U.S. Federal Reserve Bank’s Regulation Z, under
the U.S. Federal Truth-in-Lending Act, is an
example of clear open-end disclosure.

(iii) Amending Article 43 to limit claims for
rescission of so-called excessive interest (up to
the legal limit set forth in the Investment Control
Law) to borrowers demonstrating an inability

to repay, and in that case subject to normal
bankruptcy-type limits on the claw-back period.
A rule that imposes retroactive liability for up to
ten years of interest payments undermines the
certainty that commercial contracts are supposed
to provide. Instead, normal insolvency provisions
should be applied to encourage orderly workouts
of troubled receivables.
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Annual Reform Recommendations from the
Government of the United States to the Government of Japan under the
U.S.-Japan Regulatory Reform and Competition Policy Initiative

October 14, 2004

President George Bush and Prime Minister Junichiro Koizumi established the U.S.-Japan
Regulatory Reform and Competition Policy Initiative (Regulatory Reform Initiative) in 2001 to
promote economic growth and open markets by focusing on sectoral and cross-sectoral issues
related to regulatory reform and competition policy. Now in its fourth year, the Initiative
continues to play a central role in further strengthening the trade and economic ties between the
United States and Japan.

The United States has been a strong supporter of Prime Minister Koizumi’s bold economic
reform agenda and welcomes the recent economic growth in Japan that agenda has helped to
foster. The United States also welcomes Japan’s continuing efforts to achieve meaningful
economic reform, reaffirmed in Prime Minister Koizumi’s October 12, 2004 statement to the
Diet that “there can be no rebirth and development for Japan without structural reforms.”
Furthermore, the United States applauds Japan’s decision to renew and strengthen the mandate of
the Council for the Promotion of Regulatory Reform, which has been a strong and vocal advocate
of wide-ranging regulatory and structural reform.

The recommendations included in this year’s submission place an emphasis on reform measures
pertaining to key sectors and cross-cutting areas and are meant to support the growth Japan is
currently enjoying and to further open the Japanese marketplace. Furthermore, the United States
has made a concerted effort to focus on issues that Prime Minister Koizumi and his
Administration have identified as important areas for reform, such as telecommunications,
information technologies, medical, energy, and competition policy.

In this year’s recommendations, the United States has placed a special focus on privatization in
Japan, which has taken on increased momentum now that plans to privatize Japan Post are going
forward. Central to the United States’ recommendations in this regard is the principle that
privatization of Japan Post should be both ambitious and market-oriented if it is to achieve
maximum economic benefits for the Japanese economy.

The United States continues to support Japan’s Special Zones for Structural Reform initiative,
which represents an innovative approach to promoting growth through structural reform and
deregulation at the local level. The United States also welcomes recent efforts to strengthen
Japan’s Antimonopoly Act, urges in these recommendations the early enactment of the measures
now under consideration to accomplish this, and encourages Japan to steadily improve its
antimonopoly enforcement system. In addition, the United States is including for the first time
proposed steps to help address the growing number of regulatory impediments in the agricultural
sector.

The proposals included in the Summary of Recommendations and the Annex are being provided
to the Government of Japan to serve as the basis for discussions over the coming year in the




High-level Officials Group and the Working Groups established under the Regulatory Reform
Initiative. These Groups will in turn develop a fourth annual report to the President and Prime
Minister specifying the progress made under this Initiative, including reform measures to be
taken by each Government.

During the first three years of this Initiative, private-sector representatives periodically joined the
Working Groups to provide valuable expertise, observations, and recommendations on a wide
range of issues. The United States looks forward to working with Japan in the coming months to
continue to actively integrate the private sector in this Initiative.

The Government of the United States is pleased to present these reform recommendations to the
Japanese Government and looks forward to receiving Japan’s reform proposals to the United
States.
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FINANCIAL SERVICES

The U.S. Government welcomes the progress Japan has achieved over the past several years in opening
its financial system to foreign and domestic competition. The Financial Services Agency (FSA),
established only six years ago, has made steady progress in increasing the professionalism and
transparency of financial regulation in Japan. Improved supervision, accounting standards, and
regulatory transparency, together with the earlier elimination of many regulatory barriers to competition,
have contributed to notable changes in Japan’s financial sector. Foreign firms have increased their
presence in Japan’s financial markets, which have in turn become increasingly global in terms of
standards and diversity of participation.

It is important that Japan continue to move forward in establishing clear and consistent regulation and
supervision of financial institutions, in line with international standards and best practice. It is also
important that Japan continue to eliminate unnecessary regulatory barriers to competition, consistent with
the objectives of ensuring safety and soundness as well as consumer protection. A more efficient and
competitive financial sector can play a crucial role in strengthening Japan’s long-term economic growth
potential.

SUMMARY OF RECOMMENDATIONS

Financial Regulatory Transparency:
Continue the progress begun with the
establishment of a No-Action Letter system
by expanding the body of written
interpretation of financial law through
measures such as publishing more extensive
and clear guidelines and producing an
internet-based question-and-answer page;
continue to broaden the opportunities for
public hearings and comments on rulemaking
and guidelines, carefully considering the
comments and concerns expressed by
financial firms and associations.

Privacy Guidelines: Assure that the FSA
Privacy Guidelines protect personal
information in a manner consistent with
established privacy protection systems
without impeding innovation and service to
Japanese customers; consider carefully the
comments of interested parties, including
financial firms and associations, in drafting
the Guidelines.

Trust Bank Law: Allow foreign bank
branches to engage in trust and banking
businesses concurrently, on equal footing
with domestic banks under the Concurrent
Operation Law.

Investment Trusts: Harmonize the
regulatory framework governing investment
advisory and investment trust management
activities; allow mergers and reduce obstacles
to the early termination of investment trusts.

Electronic Disclosure: Ensure meaningful
disclosure while protecting consumer privacy
and security by allowing lenders to satisfy
disclosure requirements under the Money
Lending Business Law by electronic notice,
and by vigorously enforcing regulations to
protect consumers from abusive practices of
lenders and debt collectors.

Defined Contribution Pensions: Encourage
the development and adoption of defined
contribution pension plans by further
increases in contribution limits and by
allowing employees to match the
contributions of their employers.




INFORMATION TECHNOLOGIES

Removing Regulatory and Non-Regulatory Barriers. Promotion of e-commerce
remains a key priority for Japan in its e-Japan Priority Policy Program 2004 (2004
Priority Policies). Japan has made great strides in increasing the use of online processes
in the private and public sectors. Legal and other regulatory barriers, however, remain
that prohibit Japan from fully realizing its IT potential. The 2004 Priority Policies
acknowledge that structural reform, as one of the keys to restoring the overall health of
the Japanese economy, is a critical element of the e-Japan Strategy II, and that the
Government must promote free and fair competition to better support the private sector.
In line with these policies and goals, the United States urges the Japanese Government to:

A. Remove barriers in existing laws and regulations that hinder e-commerce, such as
requirements for face to face or paper based transactions and other hindrances to
e-commerce and online services; and amend laws and regulations as necessary to
allow electronic notifications and transactions in sectors in which they are
currently barred. The United States, for example, urges Japan to:

O 1. Permit e-notification under the Money Lending Business Law; and

2. Amend the Road Transportation Vehicle Law to allow registered owners
of fleet vehicles to use online e-government systems to change fleet
vehicle registrations and register title transfers independently of the
registered user’s application for change of the description in the certificate
of vehicle inspection, and allow these changes to be made in a more
reasonable time frame.

B. Ensure that new laws, ordinances, and guidelines enacted to implement the 2004
Priority Policies, including policies related to central and local governments’ use
of IT and international cooperation on IT strategies, do not promote, mandate or
unduly favor specific technologies (technological neutrality), in order to provide
maximum flexibility and encourage innovation within the private sector.

C. Ensure that new laws, ordinances, and guidelines enacted to implement the 2004
Priority Policies related to e-commerce are consistent with international practice
and maintain the principle of private sector self regulation.

D. Create a flexible legal framework for digital storage and exchange of data in
various sectors, including medical services, through passage of the proposed “e-
Document Law” and its implementing regulations. The United States
recommends that the Japanese Government continue to:

1. Ensure that any forthcoming regulations or guidelines by various

ministries related to the “e-Document Law” are developed in a coordinated
manner and implemented consistently; and

Annex - 8
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FINANCIAL SERVICES

Specific Measures. The United States would welcome regulatory reform in Japan in the
following areas at the earliest possible date:

A.

Putting foreign bank branches on an equal footing with domestic banks by
allowing them to engage in trust and banking businesses concurrently, pursuant to
Article 1, paragraph 1 of the Concurrent Operation Law.

Harmonizing the regulatory framework governing investment advisory and
investment trust management activities and eliminating inconsistencies or
duplication.

Allowing mergers and reducing obstacles to the early termination of investment
trusts, in order to permit investment managers to combine and diversify
investments, which would result in a reduction of both risk and cost to investors.

Ensuring meaningful disclosure to consumers and protecting consumer privacy by
allowing lenders to satisfy disclosure requirements under the Money Lending
Business Law by electronic notice where customers have consented to such
disclosure after clear and conspicuous notice from lenders. Vigorously enforcing
existing regulations to protect consumers from abusive practices by lenders and
debt collectors.

Increasing the Defined Contribution (DC) pension plan limits to an even higher
level, which would make DC pension plans a real and viable retirement savings
option for employees and a true alternative to Defined Benefit (DB) pension plans
for employees of companies that offer an option of DB or DC plans. Permitting
employees to match the contributions of their employers.

Transparency. To improve transparency in financial sector regulatory and supervisory
practice, the United States would welcome measures in the following areas at the earliest
possible date:

A.

The U.S. Government recommends that Japan’s Financial Services Agency (FSA)
build on recent progress in the FSA’s no-action letter system as a means of
expanding the body of written interpretations of Japanese financial laws and
regulations. Such written interpretations are essential to reducing uncertainty as
to what financial products and services are prohibited under Japanese law, thereby
increasing the scope for innovation by financial services providers. To that end,
the U.S. Government recommends that the FSA take further steps to enhance the
effectiveness of its no-action letter system, drawing upon the recommendations
laid out in sub-section VIII of the “Transparency and Other Government
Practices” section of this report, and:
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