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ACCJ Viewpoint

RECOMMENDATION

The American Chamber of Commerce in Japan
(ACCJ) recommends updating the Money Lending
Business Law (MLB Law) to harmonize with the
new Personal Information Protection Law, foster
the growth of a modern consumer finance sector,
including electronic and ATM-based networks,
and reflect the important role consumer finance
plays in stimulating economic growth.

Changes to the MLB Law should include revisions
to Articles 17, 18, and 24 to allow simple,
meaningful disclosures to borrowers in line

with open-end credit disclosures prevalent in
modern markets, including electronic disclosure
methods when customers agree to their use.
These changes will give clearer understanding of
revolving credit to borrowers, respect borrower
privacy concerns, and enable all types of
consumer lenders, including consumer finance
companies, installment sales companies, and
credit card companies to comply with the MLB
Law’s requirements, thus bringing a stable legal
framework to this sector.

ISSUES

The MLB Law was enacted in 1983 to regulate
practices in the non-bank financing sector. At
that time, troublesome compliance practices and
lenders with insufficient control and transparency
characterized the sector. In the past 20 years,
however, the non-bank finance sector has
matured such that it is now represented by
major publicly listed companies, affiliates of top-
tier foreign financial institutions, and affiliates

of major Japanese banking groups. The non-
bank finance market subject to the MLB Law
encompasses over ¥30 trillion in commercial

and receivables, and over ¥15 trillion consumer
receivables held by both the traditional consumer
finance companies and the cashing component of
major credit cards. In total, non-bank financing
constitutes a critical part of the overall credit
supply that supports consumer demand and
contributes to economic growth.

Despite vast changes in the consumer finance
market, the MLB Law'’s disclosure regime and
other requirements remain essentially unchanged
from an era of single-product, closed-end loans
largely made at walk-in branches. Today, Japan’s
consumers demand the convenience of credit
products that can be accessed online, including
at networked ATMs and convenience stores.

BERFEEOWEZ / IRT - ERVNEESR/ 2007F1AXTEY

=_E
EHAKREBISZEM(ACCI) & Fifc 2 ENBEREREE
DIEITICELE.BEFRY NI RUATMERE DR Y b
V=0 80RAEDHEZETHMEFRORRZRET DL
EBICRBEDRRDIBEICH > THEEEMMESE
BRREERRSE S0 EEFEREE(LUT. TEE%
FIEWD)EWIET BIEZRET %o

BEEEEDYIEICHIz> T REDTIH T—IRAYRA —
TVIVRBILIYYNORTAEICE > T EEORER
ZERIc L TCOBFNLRHRARZECHENDBERER
RN CEDLS BI7HR. FEI18FRVFE24%K%IEIEET
RETH D HETDEILE>THEDFOA—T Ty
REILIY MW 2BBEEZORRICNT SBERED
WE X BOFOTSANY—ICHIT BB BB
N.How2517OHEEESEE C(HEESRMAT.
SRR I LYY NA—REHE) ICL2ESE
EDBTFHIMEESNDZEICBRD. ZDFER. ZDERIC
WIBDREUCEHEZEHT IS,

EI)
BH=

BEEERF /YN IERMERDEBITZAEG T
[CT983FICHIES NI HUFD / VNV IV ERIZER .
ERETICNTRHEBEEL AT R REREELER
HEOEWEREWSHIRZRFLN T\, ZZ20FEMT
YNV ERTHIERRUIRETEHZOERBVWFLE
LTk LB et — oA EERmESE. ZUTCEE
DODRFRITIVIN—TOEESHEEEND LSBT,
X BREEDONRICKEDZ /N IERTIBIIEE
MICHEENICHI0JIEZBZ S BEICKRL. FDA
15JKAL EIZRERDNSDEREEERFILI VRS
—REHDOF VIV TEATERINTND . IN5D
EBENTFIFHEERTEEZYR—MU.BRBEORRICE
59 328G MHEICE > TEERN T TH D,

HEBEERMMBORELERICEINDST BEERFEEIC
RBITZHRICEIZEERVCZFOMOERFIL AEHIC,
FIEM A TE—ERERELCWIO-XI Y RES
LYY DR EMSEN RV SH BADEESE (.
FYRNT—=ISNIEATMP OV EZ IV R AN E AV
SAVTILYYNERICTIERATESZLSBFELEE
KHDTWB, E5ICIF BEEMBICOVWTOEEESE
ATWBESENS. 2005F 1 2BICTFESNcREEH
HIPTDOHRICEWTH B EEDOR TR ILHENRTW
A BEOERTHZIA—TVIVRBEILIYMIEL
TEDREETRICETIT &R TH D LML
TW (REFHFAFERT 7E(R)E56 05 174

Modernize the Money Lending Business Law / Banking and Finance Subcommittee / Valid Through

January 2007



ACCJ Viewpoint

They also desire the convenience of revolving
lines of credit. Unfortunately, as the Japanese
Supreme Court recognized in a ruling issued in
December, the MLB Law’s outdated disclosure
regime is practically impossible for the prevalent
business model of open-end lending to satisfy
completely (See, Tomoe Corporation, Heisei 17,
Case No. 560 (Dec. 15, 2005)). Even attempting
full compliance would require extreme measures,
such as mailing full contract disclosures every
time a consumer borrows money or submits a
payment. Not only is this prohibitively expensive,
but it would also potentially result in the leaking
of information contrary to the consumer’s
expectation of confidentiality concerning their
financial data.

The MLB Law'’s failure to evolve in line with
developments in the modern credit sector is
beginning to cause serious market distortions.
Recent judicial precedents interpreting Articles
17 and 18 of the MLB Law, for example, have
found that even sending the required disclosures
within seven days of a transaction is not prompt
enough. These interpretations thus invalidate
the universal practice of consumer credit
companies today, down to the basics of sending
monthly statements. The modern system of
ATM-based cash disbursement is also not in
compliance, since it is impractical to give full
contract disclosure through third-party ATMs.
Indeed, in two cases issued this January, the
Supreme Court invalidated section 15.2 of the
Cabinet Enforcement Orders under the MLB Law,
which had allowed incorporation by reference of
certain information in the main loan contract,
confirming the impracticality of complying with
the disclosure requirements of the MLB Law
under current judicial interpretation. (See, Cities,
Heisei 16, Case No. 1518 (Jan. 13, 2006); Heisei
15, Case No. 467 (Jan. 19, 2006)). Moreover,
the failure to comply with these impractical
requirements may subject lenders to retroactive
rescission of so-called excessive interest over the
rate stipulated in the Interest Rate Restriction
Law, even though such rates have been clearly
contracted for, are voluntarily paid by borrowers,
and are within the range of interest allowed by
the Investment Control Law.

Imposing such unfair obligations on lenders will
likely cause a restriction in the supply of credit to
consumers, resulting in a contraction in consumer
demand—with a concurrent deflationary
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effect—and a shift in a substantial portion of this
borrowing demand from licensed, legal lenders to
illegal lenders, creating various social problems.
Moreover, the legal cloud over the enforceability
of consumer loan receivables creates an
unnecessary hurdle to the development of a
robust securitization market, thus hampering the
orderly resolution of nonperforming loans and the
funding of such receivables.

In light of the above, the ACCJ believes that

it is in the interest of consumer welfare to
update the MLB Law's disclosure requirement.
In addition, there should be a greater focus on
more effectively enforcing the law’s protective
provisions, such as the licensing requirements
and restrictions on abusive collection practices.
Three specific updates to the law would
effectively address these issues:

(i) Applying the Law Concerning Refinement

of Relevant Laws to Use Information
Telecommunication Technology in Connection
with Delivery of Documents (E-Notification Law)
to the MLB Law. The ACCJ, Keidanren, Toginkon,
and the U.S. government (in the November 2005
Annual Regulatory Reform Recommendations
under the Economic Partnership for Growth) have
all requested this repeatedly. Such a move would
also be consistent with the new Data Privacy
Protection Law, which clearly favors a policy of
letting consumer choice determine how personal
information shall be treated. Especially in light

of new Financial Service Agency’s guidelines
adopted in November ensuring borrowers’ prompt
access to their account information upon request,
it simply serves no purpose to send written
disclosures to borrowers who have indicated a
preference not to receive such statements.

(ii) Revising Articles 17, 18, and 24 to specifically
allow streamlined disclosure for additional
transactions (borrowings, repayments, and
transfers) when conducted at ATMs or online.
These articles should also be revised to allow
formulaic disclosures of interest charges in the
case of open-end credit loan originations. The
U.S. Federal Reserve Bank’s Regulation Z, under
the U.S. Federal Truth-in-Lending Act, is an
example of clear open-ended disclosure. This
type of disclosure would include a prominent
disclosure of the interest rate and certain

key terms, rather than a dense and lengthy
restatement of contract terms every time a
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transaction occurs and the confusing attempts to
describe a revolving loan term under closed-end
disclosure requirements

(iii) Limiting claims for rescission of so-called
excessive interest (up to the legal limit set forth
in the Investment Control Law) to borrowers
demonstrating an inability to repay, and in

such cases, making them subject to normal
bankruptcy-type limits on the rescission period.
A rule that imposes retroactive liability for up to
ten years of interest payments undermines the
certainty that commercial contracts are supposed
to provide. Instead, normal insolvency provisions
should be applied to encourage orderly workouts
of troubled receivables.
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